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MEETING OF THE 
CITY OF WOBURN 

BOARD OF APPEALS 
AUGUST 17, 2016 – 7:00 P.M. 

COUNCIL CHAMBER 
WOBURN CITY HALL 

 
 
Attending: Chair Margaret Pinkham, Member Daniel Parrish, Member John Ray, Member John 
Ryan, Member Edward Robertson and Alternate Member Sheila McElhiney 

________________________ 
 
Petition of Brier Development LLC, 92 Merrimac Street, Woburn, MA 01801, Petitioner 
and Landowner, seeking a Special Permit to alter and reconstruct a single family dwelling 
house by razing the existing structure and replacing it with a newly constructed single 
family dwelling at 114 Eastern Avenue. (Abstained: Ryan and McElhiney)  Representing the 
petitioner, Malcolm Houck, Esquire, 7 Winn Street, Woburn, MA and petitioner, Sean Coakley 
of Brier Development were present.  Attorney Houck stated that at the last meeting an abutter, 
Carlos Montezuma was concerned with his driveway; that they have sent a surveyor out; that 
they have prepared a Grant of Easement and Easement Plan; and that Mr. Coakley, the manager 
of the LLC has executed the document.  Chair Pinkham commended them for filing early; and 
that her memory was that there were conditions to the Special Permit.  Member Robertson asked 
if there has been any communication with the abutter, to which Attorney Houck stated that they 
sent a copy with a letter (which he recited, no copy on file); and that Mr. Coakley hasn’t seen 
him around.   A discussion on the motion resulted that Mr. Coakely stated that drainage will run 
to a stone bed and infiltration system; Attorney Houck stated that they will record the documents 
with the Decision; that the Grant of Easement is not a two-party agreement; and Member Ray 
was curious with Mr. Montezuma’s absence after the last meeting; that he is happy to grant 
without the easement but he is acceptable to the condition. Motion was duly made and seconded 
that the Petition for SPECIAL PERMIT be granted to allow the Petitioner to construct a new 
single family dwelling at 114 Eastern Avenue, conditioned: 1) upon the recording of Grant of 
Easement dated August 11, 2016 from the petitioner benefitting the abutting property at 112 
Eastern Avenue and “Easement Plan of Land 114 Eastern Avenue Woburn, Mass Scale: 1” = 20’ 
August 3, 2016” prepared by Edward J. Farrell Professional Land Surveyor, said documents to 
be recorded simultaneously with this Special Permit; and 2) that the proposed structure shall be 
built in compliance with drawings, plans and specifications submitted to and on file with the 
Board and the City Clerk’s office, and such plans, along with drawings and specifications are, by 
reference, incorporated herein and made part of this SPECIAL PERMIT. The Vote was four in 
favor, none opposed, two abstained (Ryan and McElhiney) (4-0). 
 

* * * * * * * * * * 
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Petition of Seaver Properties, 215 Lexington Street, Woburn, MA 01801, Petitioner and 
Estate of Ralph Saviano c/o Krista A. Wilshusen, Esq., 105 Kenoza Avenue, Haverhill, MA 
01830, Landowner, seeks: 1) a Variance for relief from Section 6.1 Table of Dimensional 
Regulations to allow for an adjustment in the minimum street frontage from 100 feet to 75 
feet (existing street frontage) more or less to allow for two (2) Garden Apartments; and 2) 
in the alternative, appeals the decision of the Building Commissioner dated May 24, 2016 
requiring a variance in addition to the Special Permit granted by the Board dated May 12, 
2016 pertaining to the premises located at 602 Main Street. (Abstained: Pinkham and 
McElhiney) Motion was made and seconded to approve Member Robertson as Acting 
Chair. The Vote was all in favor, 4-0.   The petitioner, Scott Seaver of Seaver Properties with 
his attorney, Derek Rodman, Esquire, Murtha Cullina LLP, 600 Unicorn Park Drive, Woburn, 
MA 01801 were present.  Acting Chair Robertson read the petition; that the matter was 
continued from the last meeting as the Board wanted the Building Commissioner to explain his 
reasoning of Special Permit/Variance; and that he sees Building Commissioner in the audience 
and invites him to speak.  Building Commissioner Tom Quinn thanked the Board for continuing 
the matter; offered documents for the Board’s reference (copy in file); that he has talked with the 
City Solicitor; that they couldn’t find any case law on single to two-family; that the property at 
602 Main Street is in an S-1 Zone; reads from Section 5.1 of the Zoning Ordinance Line 2B 
“Detached Two-Family welling: New construction of two-family dwelling, provided all 
requirements of Sections 6.1 and 8.0 are met, subject to a variance”; that he has concern on the 
project as to 6.1 as to street frontage as to the construction of a two-family; that the view in the 
past, the Board voted single to single with no new nonconformity; that also the Board voted two-
family to two-family; that he has no seen in Zoning Ordinances or Mass Court to be granted to 
intensify nonconformity; that it is subject to Variance because it doesn’t have the frontage; that 
the petitioner was four units reduced to three and now two-family duplex; that the matter is here 
based on emails with Attorney Tarby and Scott Seaver; that in 2003 that was a property in 
Hammond Square (560 Main Street) which required Variance; that if the Board wishes to grant 
this or overturn his position, it would set precedent in the R-1, R-2, R-3,…. to get Special Permit 
rather than Variance; cites a Watertown case where the Building Commissioner took the same 
position and a Stoneham case which had an inadequate lot. 
 
Attorney Rodman stated the he respects the Building Commissioner’s take under Section 5.1; 
that they feel is falls under reconstruction rather than new; that they think there is a special carve 
out protected ring in the zoning ordinance and Ch. 40A§6; that they are taking down a residence 
and putting up a residence; and that they feel protected under the State Statute; that a three-
family falls outside the exception; that they feel it is reconstruction rather than new; that §7 as 
reconstruction.  Chair Robertson asked Mr. Quinn that his point it that it requires a Variance 
because the present structure is a single family and the proposed is an intensification, to which 
Mr. Quinn refers to §5.1.2a “Detached Two-Family Dwelling: Conversation of Existing single-
family dwelling, provided all requirements of Sections 6.1 and 8.0 are met, subject to variance” ; 
that the property is used currently as a single; that the proposed will be used as a two-family; that 
they are knocking down a single and intensifying the use as a two-family; that under 6.1 (Table 
of Dimensional Regulations) this is Other Permitted Use and doesn’t meet the street frontage; 
that if it was a single to a single, it would be just a Special Permit because it is not intensifying 
the use. Attorney Rodman stated that to intensify existing a non-conformity is Special Permit; 
and that the Board already issued a Special Permit.  Mr. Quinn stated that concern is if Special 
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Permit is granted for this instance, anyone who has a R-1, R-2, R-3, R-4 and S-1 would be 
allowed to tear down and build a new two-family and intensify the use; and that the City 
Solicitor could not find any case on point; and that he only found the Watertown and Stoneham 
cases.   Attorney Rodman cited Gale vs. Gloucester stated that it is very similar; that it was single 
to a single on a larger footprint.  Mr. Quinn pointed out that it didn’t allow for the second unit.  
Attorney Rodman stated that it is not substantially more detrimental; and recited “that the finding 
stands alone….. under Statute.” ; that he thinks the Court opened the door for these residences; 
that he doesn’t think there’s been a Court case that’s decided but talked about.  Member Parrish 
referenced a legal opinion of August 7, 2014 relative to a Myrtle Street property; which was a 
single to a two-family with no additional construction other than a wall; and recited Footnote 1 
from said legal opinion “.. if the Board grants the special permit for change, extension or 
alteration of the nonconforming single family dwelling to allow for the conversion, it is not 
necessary for the property owner to apply for a variance from any increased setback 
requirements.” Member Ryan points out that the Myrtle Street property was a remodel not new 
construction.  Mr. Quinn stated the Special Permit wasn’t granted; and that this is new 
construction.   
 
PUBLIC:  Margaret Pinkham of Frances Street stated that she is an abutter; that this has no 
hardship; that if the developer wants to knock down and build a single is okay but there is no 
justification for a Variance.  Mr. Quinn stated that if they were to build a single, it would still 
need a Special Permit from the Board provided there are no new setback violations or use.   
 
When asked of hardship, Attorney Rodman stated that the building is in tough shape; that you 
cannot change the frontage; that this lot is unique in that it is a narrow lot; that the hardship 
relates to the use of the property; and that the petitioner was seeking four units then three now 
two units.   Mr. Seaver added that there is no way to cure the frontage. Member Ray stated that 
they need an official legal opinion from the City Solicitor, to which Member Ryan concurred 
stating that there is a lot of case law.  Chair Robertson asked if the petitioner would like to 
continue.   Attorney Rodman requested a few minutes to talk with his client.  Motion was made 
and seconded for a two-minute recess.  The Vote was all in favor, 4-0.  Motion was made and 
seconded to reconvene.  The Vote was all in favor, 4-0.   
 
Attorney Rodman stated that they believe they have made a case for hardship; that they are not 
sure what the City Solicitor will say; that they feel this meets case law and asked for a vote 
tonight.   Member Ryan stated that he is not necessarily again the petition but his head is full of 
so much case law and thinks the City  Solicitor will shed some light.   Mr. Seaver asked when the 
next meeting will be, to which the clerk responded September 21st.   Member Ray stated that 
they (Board) has two options to vote on, namely: Variance or overrule the Building 
Commissioner; that he is not prepared to overrule the Building Commissioner without the City 
Solicitor’s input; that they (Board) had felt this was a Special Permit; and that he is not prepared 
to vote for Variance.  Responding to Attorney Rodman, Chair Robertson stated that the Board 
will request the City Solicitor’s input on both aspects.   Attorney Rodman requested the matter to 
be continued.   Motion was made and seconded to continue the matter.   The Vote was all in 
favor, 4-0.    Motion was made to send a communication to the City Solicitor for a legal opinion 
on the following: 1) the two aspects of the petition (i.e. Variance or Claim of Appeal); 
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intensifying use versus new construction; and the legal definition of per §7.6 of reconstruction.  
The Vote was all in favor, 4-0.     
 

* * * * * * * * * * 
 
Reading of Minutes of Meeting.  Motion was made and seconded to approve the minutes of 
meeting as amended.  The Vote was all in favor, 5-0.  
 

* * * * * * * * * * 
 
The next regular meeting of the Board of Appeals will be held on September 21, 2016 at 6:00 
pm.. 

_______________________ 
 
Motion made and 2nd to ADJOURN, all in favor, 5-0. 
 
Meeting adjourned at 7:09 p.m. 
 
    
      _____________________________________ 
      Patricia Bergeron-George 
      Clerk of Committees 


